
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



290 ILLINOIS CENTRAL R. R. CO. v. GODFREY. 

wood v. Taylor, 1 Russ. & My. 185 ; referred to, and which prevails in Ver- 
Mason v. Bogg, 2 My. & Cr. 443, 448, mont and some other states,that of allow- 
in equity. See also Barker v. Smark, ing the creditor whose debt is partially 
3 Beav. 64. There are many other secured to prove his whole debt and 
cases in equity passing upon the general take a dividend thereon, and then hold 
question, which we have cited 3 Wills his security for the balance: Duncan v. 
358, n. 17, 21), but as there is no contro- Fish, Adm., 1 Aikens 231 ; Walker v. 
versy in regard to the rule in bankruptcy Barker, 26 Vt. 718; Putnam v. Rus- 
we abstain from further comment. We sell, 17 Id. 54. There is certainly great 
ought, perhaps, to say that, upon fur- plausibility, and perhaps justice, in re- 
ther reflection, we are more disposed to garding the debt as entirely cancelled 
question the equity of the rule for which to the extent of the security, 
we contend in our work on Wills before I. F. R. 



Supreme Court of Illinois. 
ILLINOIS CENTRAL RAILROAD CO. t>. THOMAS GODFREY. 

If the track of a railroad be used by persons for their own purposes, no right of 
way over its ground as a public thoroughfare for people to walk upon will be 
acquired, merely because the company do not see fit to enforce its right and put 
people off its premises. Neither will the company be bound to protect or provide 
safeguards for persons so using its grounds for their own convenience. 

Where the plaintiff is himself in the wrong, or not in the exercise of a legal 
right, or is at the time enjoying a privilege or favor granted without compensation 
or benefit to the party granting it, and of whose carelessness complaint is made, 
he, the plaintiff, must use extraordinary care before he can complain of the negli- 
gence of another. 

As a general rule it is culpable negligence to cross the track of a railroad at a 
highway-crossing without looking in every direction that the rails run to ascertain 
whether a train is approaching. 

Appeal from Macon county. The facts sufficiently appear in 
the opinion of the court, which was delivered by 

Sheldon, J. — This cause was tried in the court below and sub- 
mitted to the jury as manifested by the instructions given and 
refused, upon an erroneous theory, which was, that from the fact of 
the citizens of Decatur having been in the habit of passing and 
repassing over the portion of defendants' right of way where the 
injury in question occurred, the plaintiff had acquired some right 
which affected the defendant's situation toward him, and that at 
the time of the accident, he was in the exercise of a legal right. 
It very materially affects the question of the respective duties and 
liabilities of the parties, whether at such time the plaintiff was in 
the exercise of a legal right or not. 
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The right of way was the exclusive property of the company, 
upon which no unauthorized person had a right to be for any pur- 
pose. The plaintiff was travelling upon defendant's right of way, 
not for any purpose of business connected with the railroad but 
for his own mere convenience as a footway, in reaching his home 
or on return from a search after his cow. There was nothing to 
exempt him from the character of a wrongdoer and trespasser in 
so doing, further than the supposed implied assent of the company, 
arising from their non-interference with a previous like practice by 
other individuals. 

But because the company did not see fit to enforce its right and 
put people off its premises, no right of way over its ground was 
thereby acquired. It was not bound to protect or pro.vide safe- 
guards for persons so using its grounds for their own convenience. 
The place was one of danger, and such persons went there at their 
own risk, and enjoyed the supposed implied license, subject to its 
attendant perils. 

At the most there was here no more than a mere passive acqui- 
escence in this use. A mere naked license or permission to enter 
or pass over an estate will not create a duty or impose an obligation 
on the part of the owner to provide against the danger of accident : 
Sweeney v. Old Colony $ Newport B. Co., 10 Allen 373 ; Hickey 
v. Boston $ Lowell B. Co., 14 Id. 429 ; Phil. £ B. B. Co. v. 
Eummell, 44 Penn. St. 375 ; Grillis v. The Perm. B. Co., 59 Id. 
129. 

For all the purposes of this suit, the plaintiff stands in no more 
favorable condition than that of a wrongdoer and trespasser. He 
was not at the time of the accident in the exercise of a legal right, 
and was in the enjoyment of no more than a bare license, or assent 
tacitly given, and his duty or the obligation of the company are to 
be measured as in the case of one thus situated. Where both par- 
ties are equally in the position of right which they hold indepen- 
dent of the favor of each other, the plaintiff is only bound to show 
that the injury was produced by the negligence of the defendant, 
and that he exercised ordinary care or diligence in endeavoring to 
avoid it. But where the plaintiff is himself in the wrong, or not 
in the exercise of a legal right, or was at the time enjoying a privi- 
lege or favor granted without compensation or benefit to the party 
granting it, and of whose carelessness complaint is made, he the 
plaintiff must use extraordinary care before he can complain of 
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the negligence of another : The Aurora Branch B. Co, v. Grimes, 
13 111. 585. As a general rule, it is culpable negligence to cross 
the track of a railroad at a highway crossing without looking every 
direction that the rails run, to ascertain whether a train is approach- 
ing ; Shearm. & Redf. on Negligence, sec. 488 and cases cited in 
note ; and the same degree of care and precaution of course would 
be required on the part of one travelling laterally upon the track. 

With increased force did this argument apply to this plaintiff, 
who was not lawfully using the railroad track. He only says that 
when he went on the road, he looked and saw no engine. But 
this was not enough. He should have kept constant watch while 
he was travelling along the track for the approach of an engine. 
Besides there was ample space between the tracks for plaintiff to 
have walked without exposure to danger on either track, and there 
would seem to have been an omission of due care in not so walking 
in the place where he was, as not to place himself needlessly 
within distance of the engine. 

The negligence of defendant alleged in the declaration is in not 
ringing a bell or blowing a whistle before the engine crossed the 
railroad crossing and in not slackening speed as it approached and 
passed on the crossing and in running at a great rate of speed, and 
it is further insisted on in argument as negligence that there was 
no fireman employed on the engine, and that those in charge of the 
engine had their attention directed to the train on the other road 
near the crossing, instead of forward along the track. 

But the defendant under the circumstances of the case is clearly 
chargeable for no such negligence as this. It is only for wanton 
or wilful injury that the defendant is here chargeable or such gross 
negligence as evidences wilfulness. Notwithstanding the plaintiff 
was unlawfully upon defendant's right of way or not in the exercise 
of a legal right, and that his own lack of ordinary care exposed 
him to the risk of injury, yet the defendant might not with impu- 
nity wantonly or wilfully injure him. And if defendant's servants 
who were in the management of the engine after becoming aware 
of plaintiffs danger failed to use ordinary care to avoid injuring 
him, defendant might be liable. And this as we conceive is the 
only measure of liability to be claimed under the facts of this case, 
laying out of view any breach of the ordinance which will be here- 
after referred to : The Aurora Branch B. Co. v. Chimes supra ; 
Qal. £ Chi. B. Co. v. Jacobs, 20 111. 478 ; St. L., A. $ T. H. B. 



ILLINOIS CENTRAL R. R. CO. v. GODFREY. 293 

B. Co. v. Todd, 36 111. 409 ; Chi. £ Alton B. B. Co. v. Gretz- 
ner, 46 111. 74; Shearm & Redf. on Negligence, sees. 25-36; 1 
Redf. Law of Railways 464-568 ; The Tonowanda B. B. Co. v. 
Hunger, 5 Denio 255 ; Phil. $ B. B. B. v. Hummell and Gillis v. 
The Penn. B. B. Co., supra. 

The principle embodied in defendant's refused instructions is in 
conformity with the views here expressed ; and as applied to the 
facts of this case we regard them as substantially correct, and that 
they should have been given. 

The second instruction given for the plaintiff, and the 6th and 7th, 
are liable to the same objection ; they are erroneous in intimating 
that the use of defendant's road by citizens to walk back and forth 
upon without hindrance or objection by defendants constituted the 
same a public thoroughfare for people to walk upon. 

The company did not in any sense hold forth an invitation to 
the public to use this track for foot travel. The railroad company 
owned the right of way and had a clear right to a free track, which 
they had not yielded up or modified by any act of their own, and 
the jury should not have been misled by the instruction to think 
otherwise, as they well might have been. 

The omission to notice other instructions given for the plaintiff 
is not to be understood as an implied sanction of them. In so far 
as they may run contra to the views here announced, they must be 
deemed erroneous. 

What has been said is without reference to the question of the 
rate of speed of the engine being greater than that prescribed by 
the ordinance of Decatur introduced in evidence. The declaration 
contains no allegation that there was a city ordinance regulating 
the speed of trains, and objection was made to the introduction of 
the ordinance in evidence because the defendant had not been 
charged with a breach of the ordinance. 

In III. Central. B. R. Co. v. McKee, 43 111. 119, the negli- 
gence charged in the declaration was in not maintaining and keeping • 
in repair a fence ; and it was held that testimony was inadmissi- 
ble that a gate on the line of the fence had been left open, because 
there was no allegation of negligence in that respect, to give notice 
to the defendant of what he was to defend against. 

Under the authority of that case we think the ordinance should 
have been excluded. Besides, the testimony as to the rate of speed 
being in excess of that prescribed by the ordinance was conflicting, 
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which rendered it important that the jury should have been correctly 
instructed in other respects. What effect running at a rate of 
speed prohibited by the ordinance might have upon the rights of 
the parties, we are to be understood as expressing no opinion in re- 
gard to that. The judgment must be reversed and the cause re- 
manded. 

Judgment reversed. 

The necessity of the party complain- 
ing to have some right to be where the 
injury happened was early adjudged. 

Thus in BIyth v. Topham, Cro. Jac. 
1 58, it was held, if A. seised of a waste 
adjacent to a highway digs a pit within 
thirty-six feet of the highway, and the 
mare of B. escapes into the waste and 
falls into the pit and dies there, yet B. 
shall not have an action against A., be- 
cause the making of the pit in the waste, 
and not in the highway, was not any 
wrong to B., but it was the default of 
B. himself that his mare escaped into 
the waste. 

So in Deane v. Clayton, 7 Taunton 
522, it is said : " If I place a log across 
a public path and injury be thereby sus- 
tained, the soil being my own, but the 
public or individuals having a right 
over it, an action will lie because there 
is a right in others to pass along with- 
out interruption ; but if there be no 
right of way, I may, with any view, and 
for any purpose, place logs on my own 
land, and a party having no right to be 
there, and sustaining damage by his own 
trespass, cannot bring an action for the 
damage so sustained." In Hmnsell v. 
Smyth, 7 Common Bench N. S. 731, the 
allegation was " that all persons having 
occasion to pass over the waste had been 
used and accustomed to go upon and 
across the same without interruption or 
hindrance from and with the license and 
permission of the owners of the waste." 
Held, that this showed no right in the 
plaintiff to be there. 

A mere permission does not create a 
right to do a negligent act : Hickey y. 



It may be regarded as the settled doe- 
trine that it is negligence for a person 
to cross a railroad at a highway-cross- 
ing without taking such observation as 
will make it sure that the road is clear : 
Steves v. Oswego $ Syracuse R. R. Co. , 1 8 
N. Y. 422 ; Dascomb v. Buf. fr St. Line 
R. R. Co., 27 Barb. 221 ; Mackeyv.N. 
Y. Cent. R. R. Co., Id. 528; Bieseigel 
v. JV. Y. Cent. R. R. Co., 40 N. Y. 9 ; 
North Penn. R. R. Co. v. Hileman, 49 
Penn. St. 460; Hanover R. R. Co. v. 
Coyle, 55 Id. 396 ; Shaw v. Boston fr 
Worcester R. R. Co., 8 Gray 73 ; War- 
renv. Fitchburg R. R. Co., 8 Allen 227; 
Butterfield v. Western R. R. Co., 10 Id. 
532 ; Toledo $■ Wabash Ry. Co v. God- 
dard, 25 Ind. 185 ; J. C. R- R. Co. v. 
Buckner, 28 Ills. 299 ; Carroll v. Minn. 
Valley R. R. Co., 13 Minn. 30 ; Rothe v. 
Milwaukee $• St. Paul R. R. Co., 21 
Wisconsin 256 ; Stubley v. London §■ 
North Western Ry. Co., Law Rep. 1 
Exch. 13. 

But the distinction taken in the prin- 
cipal case as to whether the party com- 
plaining had a right to be where the in- 
jury happened, or was induced to go 
there by the action of the party whose 
negligence is complained of, has not 
always been observed. 

This case rightly decides, we think, 
that the right of way of a railroad is the 
exclusive property and under the exclu- 
sive control of the company, and if per- 
sons nse it without permission, or even 
with the tacit assent of the company, 
they do it at their peril, and the company 
will not be liable in the absence of gross 
negligence or wilful injury. 
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Boston fr Lowdl R. R. Co., 14 Allen party although a technical trespasser 

429. may recover ; but for the most part 

There must be some inducement held these are like R. R. Co. v. Stout, 1 7 

out by the party whose negligence is Wallace 657, where the plaintiff was 

complained of. In addition to Sweeny too young to be able to take much care 

t. Old Colony #• Newport R. R. Co., of himself; or like Bird v. Holbrook, 

noticed in the principal case, may be 4 Bing. 628, where the setting of the 

cited upon this point Hounsetl v. Smyth, spring-gun without notice, and for the 

supra ; Binks v. South Yorkshire Ry. express purpose of doing an injury, was 

Co., 32 Law Journal N. S. 26; Carby held to be an inhuman and unjustifiable 

v. Hill, 93 Eng. Com. Law 556 ; Hard- act ; or they are cases where the negli- 

castle v. South Yorkshire Ry. Co., 4 gence of the party complained of has 

Harl. & Nor. 67. been either gross or wilful. 

There are cases which hold that a C. H. W. 



Court of Appeals of New York. 

ADRIANCE t>. LAGRAVE. 

The surrender of fugitives from justice by one government to another, is not a 
duty or obligation imposed by the law of nations but is dependent on comity. 

The creditors of an absconding debtor instituted proceedings by which he was 
criminally indicted in the state of New York, and upon demand of the United 
States government extradited from France where he had taken refuge and brought 
to New York, and was there arrested in civil actions brought in the state courts 
by creditors who had procured his extradition : Held, that such orders of arrest 
must be set aside. 

But where the debtor was arrested at the suit of a creditor who had taken no 
part in the extradition proceedings, Held, that the arrest was valid. 

Appeal from an order of the General Term of the Supreme 
Court reversing an order of the Special Term of that court, deny- 
ing a motion to set aside the service of the summons and com- 
plaint, and to vacate an order of arrest which had been granted. 

The facts of the case were that the defendant Alfred E. Lagrave, 
who was in the early part of 1872 a dry goods dealer in New York 
city, after having made large purchases of goods from leading 
importers, did on Sunday, June 26th 1872, secretly abscond 
without paying or providing for his debts. Certain of his creditors 
upon this joined together for the purpose of bringing him to jus- 
tice, and proceedings were thereupon taken which resulted in an 
indictment being found against him for burglary in the third 
degree under the New York statute (2 E. S. 669, § 17), and upon 
demand of the United States government he was delivered up by 



